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PUeliminaU\ SWaWemenW and SWaWemenW of FacWV 
 

DefendanW CiW\ of Ba\onne haV VXbpoenaed fUom ATT 7 \eaUV of plainWiff¶V cell phone 

UecoUdV.  E[. A Wo PeUcella ceUW.  The VXbpoena mXVW be qXaVhed becaXVe iW iV oYeUbUoad and 

inYadeV Whe plainWiff¶V pUiYac\, and VpanV a lengWh of Wime WhaW e[ceedV Whe UeleYanW peUiod in WhiV 

caVe. The UeleYanW Wime peUiod in WhiV caVe iV mid 2013 Wo Whe daWe of plainWiff¶V WeUminaWion. YeW 

defendanW VeekV plainWiff¶V cell phone UecoUdV fUom long befoUe Whe UeleYanW peUiod began, going 

back Wo 2009.  DXUing Whe UeleYanW peUiod,  ma\oUal candidaWe and When ma\oU Jimm\ DaYiV ZaV 

We[Wing Whe plainWiff ZiWh leZd We[W meVVageV, Xp XnWil heU WeUminaWion fUom Whe CiW\ of Ba\onne¶V 

emplo\menW.  PeUcella ceUWificaWion. 

DefendanW CiW\ of Ba\onne haV no need of plainWiff¶V phone UecoUdV, Vince Whe\ aUe 

looking foU heU commXnicaWionV ZiWh Jimm\ DaYiV, and Whe\ can Vimpl\ obWain DaYiV¶ cell 

phone UecoUdV Wo deWeUmine Whe infoUmaWion aYailable on WhoVe UecoUdV, Zhich ZoXld neceVVaUil\ 

inclXde Whe UecoUdV of commXnicaWionV ZiWh Whe plainWiff (Vince cell phoneV make a UecoUd of boWh 

incoming and oXWgoing callV).   TheUefoUe, defendanW CiW\ of Ba\onne mXVW be Veeking Whe 

plainWiff¶V phone UecoUdV foU Vome oWheU UeaVon.  DefendanW CiW\ of Ba\onne likel\ ZiVheV Wo find 

oXW aboXW plainWiff¶V commXnicaWionV ZiWh Vomeone oWheU Whan DaYiV.  BXW defendanW doeV noW 

e[plain Zh\ Whe\ UeqXiUe WhiV infoUmaWion oU ZhaW iW haV Wo do ZiWh WhiV laZVXiW.  IW VeemV likel\ 

WhaW defendanW ZiVheV Wo obWain plainWiff¶V phone UecoUdV in oUdeU Wo diVcoYeU oWheU peUVonal 

infoUmaWion aboXW heU.  ThiV iV obYioXVl\ impUopeU and oYeUUeaching.   1

1 AW OeaVW RQe cRXUW KaV KeOd WKaW ZKeUe SOaLQWLII beOLeYeV deIeQdaQW LV UeTXeVWLQJ WKe UecRUdV WR dLVcRYeU 
LQIRUPaWLRQ abRXW WKe LdeQWLW\ RI a ³PROe´ LQ WKe deIeQdaQW¶V bXVLQeVV, VXcK VXbSReQa LV LPSURSeU.  See 
HRZaUd Y. SEADRILL AMERICAS, INC ​, VOLS RS., NR. 15-2441.DLVW. CRXUW, (ED La., Dec. 1,  2016) RQOLQe 
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DiVcoYeU\ iV BUoad, BXW NoW WiWhoXW LimiWV 

NeZ JeUVe\ coXUW UXleV faYoU bUoad pUeWUial diVcoYeU\. ​ Pa\WRQ Y. NeZ JeUVe\ TXUQSiNe 

AXWhRUiW\​, 148 N.J. 524, 535 (1996) (ciWing ​JeQNiQV Y. RaiQQeU ​ 69 N.J. 50, 56 (1976)). See alVo 

ShaQOe\ & FiVheU, P.C. Y. SiVVeOPaQ ​, 215 N.J. SXpeU. 200, 215-216 (App. DiY. 1987). A paUW\ 

ma\ obWain diVcoYeU\ Zhich appeaUV UeaVonabl\ calcXlaWed Wo lead Wo Whe diVcoYeU\ of admiVVible 

eYidence peUWaining Wo Whe caXVe of acWion. ​IQ Ue: LiTXidaWiRQ Rf IQWegUiW\ IQV. CR. ​, 165 N.J. 75, 82 

(2000). The coXUW UXleV affoUd liWiganWV Whe UighW Wo obWain diVcoYeU\ UegaUding an\ maWWeU, noW 

pUiYileged, Zhich iV UeleYanW Wo Whe VXbjecW maWWeU inYolYed in Whe pending acWion R. 4:10-2(a). 

While noW e[pliciWl\ defined in Whe coXUW UXleV, UeleYanW eYidence iV defined aV eYidence haYing 

an\ Wendenc\ in UeaVon Wo pUoYe oU diVpUoYe an\ facW of conVeqXence Wo Whe deWeUminaWion of Whe 

acWion. N.J.R.E. 401. 

AlWhoXgh  diVcoYeU\ VhoXld be libeUall\ gUanWed, Whe Vcope of pUeWUial diVcoYeU\ iV noW 

limiWleVV. MeandeUing e[pediWionV Zhich Veek iUUeleYanW, oppUeVViYe oU bXUdenVome diVcoYeU\ aUe 

noW peUmiWWed. DiVcoYeU\ UighWV VhoXld noW become  inVWUXmenWV ZiWh Zhich Wo anno\, haUaVV oU 

bXUden a liWiganW oU a liWiganW'V e[peUWV. ​GeQVROOeQ Y. PaUeMa ​, 416 N.J. SXpeU. 585, 591 (App. DiY. 

2010). R. 1:9-2 peUmiWV Whe coXUW on moWion made pUompWl\ [Wo] qXaVh oU modif\ Whe VXbpoena if 

compliance ZoXld be XnUeaVonable oU oppUeVViYe and ma\ condiWion denial of Whe moWion Xpon 

Whe adYancemenW b\ Whe peUVon in ZhoVe behalf Whe VXbpoena oU noWice iV iVVXed of Whe UeaVonable 

coVW of pUodXcing Whe objecWV VXbpoenaed. R. 1:9-2. See alVo ​ IQ Ue: GUaQd JXU\ PURceediQgV Rf 

GXaUiQR​, 104 N.J. 218 (1986); I​Q Ue AddRQi]iR ​, 53 N.J. 107 (1968);​ IQ Ue GUaQd JXU\ SXbSReQaV 

DXceV TecXP SeUYed b\ SXVVe[ CRXQW\, ​ 241 N.J. SXpeU. 18 (App. DiY. 1989). R. 4:10-3 fXUWheU 

aW​KWWSV://caVeV.MXVWLa.cRP/IedeUaO/dLVWULcW-cRXUWV/ORXLVLaQa/Oaedce/2:2015cY02441/167478/64/0.SdI?WV=148
0675992 
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alloZV a liWiganW oU Whe peUVon fUom Zhom diVcoYeU\ iV VoXghW Wo obWain Uelief fUom Whe coXUW Wo 

pUoWecW a paUW\ oU peUVon fUom anno\ance, embaUUaVVmenW, oppUeVVion, oU XndXe bXUden oU 

e[penVe R. 4:10-3. TUial coXUWV haYe e[panViYe aXWhoUiW\ in diVcoYeU\ maWWeUV, inclXding 

diUecWing WhaW diVcoYeU\ noW be had; limiWing Whe Vcope of diVcoYeU\ Wo ceUWain infoUmaWion; on 

Vpecified WeUmV and condiWionV; b\ pUeVcUibed meWhodV; and in Whe pUeVence of onl\ deVignaWed 

indiYidXalV. See R. 4:10-3(a) and 3(d).  

HeUe, eYalXaWing Whe defendanW¶V need foU WhiV infoUmaWion and Whe plainWiff¶V UighW Wo 

pUiYac\, Whe coXUW mXVW Ueach Whe ineVcapable conclXVion WhaW Whe UecoUdV VoXghW b\ Whe VXbpoena 

mXVW noW be pUoYided, in oUdeU WhaW Whe gUeaWeU pUiYac\ inWeUeVWV of Whe plainWiff be pUeVeUYed. 

ReleYanc\ 

GeneUall\, Zhen UXling on ZheWheU Wo UeqXiUe Whe pUodXcWion of docXmenWV, a WUial coXUW 

mXVW make an iniWial deWeUminaWion of UeleYanc\ Wo Whe iVVXeV being WUied.  PlainWiff¶V phone 

UecoUdV Zill VhoZ Whe phone nXmbeUV of famil\, fUiendV, and an\one elVe plainWiff conWacWed.  The 

plainWiff¶V phone UecoUdV alVo implicaWe pUiYac\ inWeUeVWV of heU aVVociaWeV Zhom Vhe callV and 

Zho call heU.  The plainWiff¶V famil\ iV enWiWled Wo pUiYac\ aV aUe heU fUiendV and aVVociaWeV.  TheUe 

iV no baViV Wo inYade WhaW pUiYac\.  ApaUW fUom UecoUdV of commXnicaWionV ZiWh Jimm\ DaYiV, 

Zhich can eaVil\ be obWained fUom anoWheU VoXUce, DefendanW cannoW eYen e[plain Zh\ VXch 

infoUmaWion iV eYen UeleYanW Wo WhiV caVe. 

The RighW of PUiYac\ iV Well EVWabliVhed UndeU Whe LaZ 

EYen ZoXld-be cUiminalV in NeZ JeUVe\ enjo\ Whe pUoWecWion of Whe VWaWe ConVWiWXWion 

Zhen iW comeV Wo pUiYac\:  The pUiYac\ inWeUeVW pUoWecWed b\ Whe VWaWe conVWiWXWion iV a 

fXndamenWal UighW. ​ IQ Ue MaUWiQ ​, 90 N.J. 295, 318 (1982) (Whe CoXUW mXVW balance goYeUnmenW¶V 
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need of infoUmaWion againVW Whe indiYidXal¶V UighW of confidenWialiW\). The UighW Wo pUiYac\ iV one 

of Whe ³naWXUal and inalienable UighWV´ Uecogni]ed b\ Whe VWaWe 9 conVWiWXWion. ​HeQQeVVe\ Y. 

CRaVWaO EagOe PRiQW OiO CR., ​ 129 N.J. 81, 96 (1992). AV VXch, goYeUnmenWal inWeUfeUence ZiWh 

Whe UighW can be jXVWified onl\ b\ a compelling VWaWe inWeUeVW. EYen if Whe goYeUnmenWal pXUpoVe iV 

legiWimaWe and VXbVWanWial, Whe inYaVion of Whe fXndamenWal UighW of pUiYac\ mXVW be minimi]ed 

b\ XWili]ing Whe naUUoZeVW meanV Zhich can be deVigned Wo achieYe Whe pXblic pXUpoVe. ​SWaWe Y. 

SaXQdeUV ​, 75 N.J. 200, 217 (1977).  

CoXUWV PUoWecW Telephone RecoUdV BecaXVe The\ AUe PUiYaWe 

Telephone UecoUdV, in paUWicXlaU, haYe been Uecogni]ed Wo conWain pUiYaWe infoUmaWion. 

NeZ JeUVe\ coXUWV haYe long Uecogni]ed WhaW Whe VWaWe conVWiWXWion pUoWecWV NeZ JeUVe\ UeVidenWV¶ 

UighWV of pUiYac\ in UecoUdV aboXW Whem and WheiU acWiYiWieV. ​ SWaWe Y. HXQW​, 91 N.J. 338 (1982) 

(UecoUdV of home Welephone XVe); ​SWaWe Y. MROOica ​, 114 N.J. 329 (1989) (UecoUdV of hoWel 

Welephone XVe). Of coXUVe, plainWiffV ZaiYe ceUWain pUiYac\ UighWV Zhen bUinging a laZVXiW. 

HoZeYeU, an emplo\ee plainWiff haV ³a legall\ pUoWecWed pUiYac\ inWeUeVW in Whe AT&T accoXnW´ 

eYen ZheUe Whe plainWiff¶V emplo\eU had been pa\ing foU Whe phone ​. MiQW] Y. MaUN BaUWeOVWeiQ & 

AVVRcV., IQc. ​, 885 F.SXpp. 2d 987, 999 (C.D. Cal. 2012). I​n​ ​CUabWUee Y. AQgie¶V LiVW IQc. ​, ​No. 

1:16-cY-00877-SEB-MJD,2107 BL 28193 (S.D. Ind. Jan. 31, 2017), Whe coXUW denied defendanW 

Angie¶V LiVW¶V moWion Wo compel pUodXcWion of daWa fUom emplo\eeV¶ peUVonal cell phoneV.  The 

coXUW UejecWed Whe emplo\eU¶V effoUW Wo obWain WheVe UecoUdV, conclXding WhaW Whe infoUmaWion 

VoXghW b\ Whe defendanW ZaV aYailable fUom leVV e[penViYe, leVV bXUdenVome, and moUe 

conYenienW VoXUceV.  HeUe, Whe defendanW can obWain Whe maWeUialV fUom Whe ma\oU¶V phone 

UecoUdV, ZiWhoXW e[poVing pUiYaWe infoUmaWion WhaW belongV Wo Whe plainWiff. 
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ConclXVion  
 

FoU all of Whe aboYe VWaWed UeaVonV, plainWiff¶V moWion Wo qXaVh Whe VXbpoena mXVW be 
gUanWed.  

 
ReVpecWfXll\ SXbmiWWed,  

/V/Eli]abeWh T. FoVWeU 
DaWed: OcW. 30, 2019  ____________________________ 
 Eli]abeWh T. FoVWeU 

AWWoUne\ foU PlainWiff  
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