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PASHMAN STEIN WALDER HAYDEN
A Professional Corporation

Court Plaza South

21 Main Street, Suite 200

Hackensack, NJ 07601

(201) 488-8200

CJ GRIFFIN (#031422009)

Attorneys for Plaintiff,

Richard Rivera, LLC

RICHARD RIVERA, LLC,

Plaintiff, :

CITY OF JERSEY CITY, AMANDA
BRANSKY, in her official capacity as Records
Custodian for Jersey City, HUDSON COUNTY
PROSECUTOR'’S OFFICE, and JOHN P.
LIBRETTI, ESQ., in his capacity as Records
Custodian for Defendant Hudson County
Prosecutor’s Office,

Defendants. :

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: HUDSON COUNTY

DOCKET NO:

Civil Action

VERIFIED COMPLAINT

Plaintiff, Richard Rivera, LLC, through its undersigned counsel, Pashman Stein Walder

Hayden, A Professional Corporation, complains against the Defendants as follows:

PARTIES

1. Plaintiff Richard Rivera, LLC, is a limited liability corporation owned and operated

by Richard Rivera with a principal place of business at 408-59th Street, West New York, NJ 07093.

2. Defendant City of Jersey City is a public agency formed under the laws of the State

of New Jersey. Defendant has its principal place of business at 280 Grove Street, Jersey City, New

Jersey 07302.
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3. Defendant Amanda Bransky, upon information and belief, is the custodian of
records for Jersey City. She is being sued in her professional capacity. Upon information and
belief, she also maintains a principal office at 280 Grove Street, Jersey City, New Jersey 07302.

4. Defendant Hudson County Prosecutor’s Office (“HCPO”) is a government agency
organized pursuant to the laws of the State of New Jersey. HCPO has a principal mailing address
at 595 Newark Avenue, 6™ Floor, Jersey City, New Jersey 07306.

5. Defendant John P. Libretti, Esq., is, upon information and belief, the custodian of
records for OPRA requests for the HCPO and is being sued in his professional capacity. He
maintains a principal office at 595 Newark Avenue, 61 Floor, Jersey City, New Jersey 07306.

6. Jersey City “ma[kes], maintain[s] or ke[eps] on file,” or “receive[s] in the course
of...its official business” government records, and is thereby subject to OPRA.

7. HCPO “ma[kes], maintain[s] or ke[eps] on file,” or “receive[s] in the course of...its
official business” government records, and is thereby subject to OPRA

VYENUE AND JURISDICTION

8. Venue is properly laid in Hudson County because Defendants Jersey City is located

in Hudson County and because the cause of action arose in Hudson County. R. 4:3-2(a).

0. This Court has subject matter jurisdiction pursuant to N.J.S.A. 47:1A-6.
FACTUAL ALLEGATIONS
About Plaintiff
10. Plaintiff Richard Rivera, LLC is a company that provides expert witness services

and consultations regarding police practices and policies. It is owned by Richard Rivera, a retired
municipal police officer, private consultant, civil rights advocate, and expert witness in police

practices and policies.
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11. On a regular and ongoing basis since 2008, Mr. Rivera volunteers his time and
resources to the Latino Leadership Alliance of New Jersey, a community advocacy organization,
where he co-chairs the Civil Rights Protection Project. Mr. Rivera monitors civil rights issues,
particularly those involving police activity, statewide. He regularly meets with law enforcement
executives and county prosecutors throughout the state regarding current trends in police practices
and provides pro bono expert advice to them on compiling and analyzing report data to improve
accountability and supervision while reducing liability.

12.  As a police practices expert consultant, he has reviewed specific actions by police
officers, supervisors and policymakers in more than 900 completed internal affairs (“IA”)
investigations and disciplinary actions. Over the years, he has reviewed hundreds of employee
personnel files. His ongoing research in the law enforcement field includes compiling and
analyzing over 1,300 Internal Affairs Annual Summary Reports (“IAASR”) and more than 8,500
Use of Force Reports. He has authored numerous studies, including co-authoring a 2009 report
by the ACLU of New Jersey called “The Crisis Inside Police Internal Affairs.”

13. Mr. Rivera often provides the records he receives from OPRA requests to the media
and 1s frequently quoted by the state and national media in news stories about police matters. See,
e.g., Joe Atmonavage, “Aggressive Cops Are ‘Out Of Control’ In This N.J. City, Insiders Say,
Costing Taxpayers Millions.” NJ ADVANCE MEDIA (Jan. 8, 2019); Sara Barchenger, “Ocean
County's Top Cop to Lakewood: Fix Police Internal Affairs.” ASBURY PARK PRESS (June 5, 2018);
Ryan Ross, “Police Misconduct: Former Cop, Whistleblower Weighs in on NJ's Internal Affairs
Failures.” ASBURY PARK PRESS (Jan. 19, 2018); Isaac Avilucea, “Mercer County Assistant
Prosecutor Suspended After DWI Arrest,” THE TRENTONIAN (Sept. 11, 2017); David Hutchinson,

“Police Must Name Officers, Release Video in Fatal Shooting, Judge Rules.” NJ.coM (Feb.7,
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2017); Suzanne Russel, “Former Cop Looks To Analyze Diahlo Grant Use-Of-Force Reports,”
MYCENTRALNJ.coM (Feb 7 2017).

The Police Shooting

14. On July 1, 2019, three Jersey City police officers fired their weapons in a shooting
incident that left two men wounded and community leaders demanding answers. See “Fireworks
Involved In Jersey City Police Shooting That Left 2 Wounded; Prosecutor,” NJ.COM (Jul. 2,

2019), available at https://www.nj.com/hudson/2019/07/fireworks-involved-in-jersey-city-police-

shooting-that-left-2-wounded-prosecutor.html.

15.  According to the HCPO, a lieutenant and two police officers assigned to the
Arlington Gardens public housing complex were on patrol when the incident unfolded around
10:15 p.m.

16.  While the preliminary investigation suggests fireworks were being shot in the area
of the incident when police opened fire, the circumstances surrounding the shooting remain under
investigation. Id.

17. Witnesses report that the men were shooting fireworks when police responded. Id.

18. Jersey City spokeswoman Kimberly Wallace-Scalcione reported that there were no
indications of violations of Attorney General guidelines on the officers’ part but failed to respond
to questions surrounding how authorities made that determination. Id.

19. The men were reportedly unarmed, did not pose a threat to the police officers, and
were walking away from the officers when they were shot. See “More Than A Week Later, Events
Surrounding Police Shooting In Jersey City Are Disputed,” NJ.COM (Jul. 9, 2019), available at

https://www.nj.com/hudson/2019/07/more-than-a-week-later-events-surrounding-police-

shooting-in-jersey-city-are-disputed.html.
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20.  However, according to the attorneys representing the police officers, the officer’s
actions were justified under the law. Id.

21.  Recently, members of the community attended a meeting seeking answers from
officials, including HCPO Prosecutor Esther Suarez and Jersey City Mayor Steve Fulop, however
few questions were answered. Id.

The OPRA Request to Jersey City

22. On July 11, 2019, Plaintiff filed an OPRA request (through counsel) with Jersey
City seeking the following records:

On behalf of a client, I seek the following records relating to the shooting
of Davante Moore and Shaquan Rush by JCPD on or about July 1, 2019:

1. All NJSA 47:1A-3b information, including the names of the officers,
which is required by law to be produced within 24 hours of this request.

2. All Use of Force Reports

3. Body Camera Footage

4. Dash Camera Footage

5. JCPD’s Use of Force Policy

6. The Use of Force Training certificates (or proof of completion) for the
officers involved in the shooting for the years 2016 to present date.

[Attached hereto as Exhibit A is a true and accurate copy of the July 11,
2019 OPRA request to Jersey City and all responsive communications. |

23. On July 22, 2019, Jersey City advised Plaintiff that “two additional weeks are
needed for the processing of your request.” Id.
24. Plaintiff objected immediately, stating: “Item 1 was due within 24 hours. There is

a significantly public interest in these records, so they should be produced without delay.” Id.
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25. On August 5, 2019, the new deadline set by Jersey City, no responsive records were
produced, and Plaintiff received another communication from Jersey City stating, “two additional
weeks are needed for the processing of your request.” Id.

26. On August 20, 2019, the day after the new deadline set by Jersey City, no
responsive records were produced, and Plaintiff received another communication from Jersey City
stating, “two additional weeks are needed for the processing of your request.” Id.

27. It has been almost seven weeks since Plaintiff made its OPRA request on July 11,
2019 and Jersey City has not produced any of the requested records responsive to Plaintiff’s
request. In that time, Jersey City has unilaterally taken three extensions of time to respond to
Plaintiff’s request for records, one of which (the Section 3(b) information) is required by law to be
produced within 24 hours of the request. Moreover, none of the extension requests provide any
explanation for why the extensions were required.

28.  Jersey City’s untimely compliance with OPRA is deeply troubling given the
significant public interest in transparency regarding police-involved shootings.

29. Jersey City has engaged in a pattern and practice of violating OPRA’s statutory
timeframes and is essentially ignoring Plaintiff’s OPRA requests.

30. Plaintiff is aware of at least two other lawsuits in which Jersey City has engaged in
this same pattern and practice of repeatedly taking two-week extensions for months and months in

response to an OPRA request. See Coombs v. Jersey City, Docket No. HUD-L-002317-19; Duff

v. Jersey City, Docket No. HUD-L-001771-19.

The OPRA Request to HCPO

31. On July 11, 2019, the Plaintiff filed and OPRA request (through counsel) with

HCPO seeking the following records:
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On behalf of a client, I seek the following records relating to the shooting
of Davante Moore and Shaquan Rush by JCPD on or about July 1, 2019:

1. All NJSA 47:1A-3b information, including the names of the officers,
which is required by law to be produced within 24 hours of this request.

2. All Use of Force Reports

3. Body Camera Footage

4. Dash Camera Footage

5. Police Use of Deadly Force-Attorney General Notification Report

6. 2017 and 2018 Annual reports submitted by Jersey City Police
Department to the Prosecutor summarizing use of force within that agency,
pursuant to the AG Use of Force Policy which states: “For all situations
involving the use of physical, mechanical or deadly force, county and
municipal law enforcement agencies shall report at least annually to the
county prosecutor in a manner established by the prosecutor.”

Please also consider access under the common law. The Supreme Court has
stated that the public has a significant interest in reviewing records relating
to police-involved shootings. My client is a civil rights advocate.

[Attached hereto as Exhibit B is a true and accurate copy of the July 11,
2019 OPRA request to HCPO.]

32. On July 22, 2019, John P. Libretti, Esq., responded to Plaintiff’s OPRA request as
follows:
Attached written notes listing the names, ages, genders and ethnic
background of the Jersey Police Officers involved in the events of July 11,

2019.

Use of Force Reports from the Jersey City Police Department delivered to
the HCPO for the years 2017 and 2018.

Concerning the balance of your OPRA requests, under OPRA,
specifically N.J.S.A. 47:1A-1.1, Definitions, a government record shall
NOT include, amongst other items, the following information which is
deemed to be confidential:

Criminal Investigatory Records



HUD-L-003302-19 08/27/2019 1:33:27 PM Pg 8 of 73 Trans ID: LCV20191527299

Further, pursuant to N.J.S.A. 47:1A-3, Access To Records of Investigation
in Progress, access to such records may be denied if the inspection of such
records ““shall be inimical” to the public interest. The access shall also be
denied where examination of the investigatory records may jeopardize the
investigation or would be harmful to a “bona fide law enforcement
purpose”. As the alleged incident is currently under investigation by the
HCPO, the HCPO has determined that the information you request,
specifically body and dash camera video footage, is exempt from access
and/or disclosure for the reasons set forth herein.

The Hudson County Prosecutor’s Office also reserves the right to raise any
other ground for denial note raised in this response. The failure of the
Hudson County Prosecutor’s Office to assert an exception or privilege does
not act as a waiver of any ground for denial. You have a right to appeal a
decision that a document or documents are not public records. You may
take your appeal to the Government Records Council or to the New Jersey
Superior Court as provided by N.J.S.A. 47:1A-6 and 7.

[Attached hereto as Exhibit C is a true and accurate copy of HCPO’s
response (emphasis added)].

33. Plaintiff challenges HCPO’s denial of Plaintiff’s request for Use of Force Reports
(item #2), Body Camera Footage (item #3), Dash Camera Footage (item #4), and Police Use of
Deadly Force-Attorney General Notification Report (item #5).

34.  HCPO has violated OPRA by failing to provide the Use of Force Reports and Police
Use of Deadly Force-Attorney General Notification Report, which are required to be made
pursuant to the Attorney General’s Use of Force Policy and are therefore not criminal investigatory
records. [Attached hereto as Exhibit D is a true and accurate copy of Attorney General’s Use of
Force Policy].

35.  Furthermore, HCPO has violated OPRA by failing to provide the Body Camera
Footage, which is required by law to be made, maintained, and kept on file pursuant to the Attorney

General Directive 2015-1 and are therefore not criminal investigatory records. [Attached hereto

as Exhibit E is a true and accurate copy of AG Directive 2015-1]
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36.  HCPO has violated the common law by failing to provide the Dash Camera
Footage, as the Supreme Court has ruled that such videos should be released “shortly after the
incident” after those who have observed the incident have been interviewed. See North Jersey

Media Group, Inc. v. Twp. of Lyndhurst, 229 N.J. 541 (2017).

37.  HCPO'’s position is also contrary to the Attorney General Enforcement Directive

No. 2018-1, which orders police videos involving police use of deadly force to be released to the
public when upon “substantial completion of the initial investigation, generally such initial
investigation should be concluded within 20 days of the use-of-force event.” [Attached hereto as
Exhibit F is a true and accurate copy of AG Directive 2018-1].

38. Given the rising tension within the community surrounding the July 1, 2019
shooting, Plaintiff requested the information to learn more about the shooting and determine
whether the use of force was lawful.

39. Plaintiff files this lawsuit to obtain the Section 3(b) information, Use of Force
Reports, Police Use of Deadly Force-Attorney General Notification Report, Body Camera
Footage, and Dash Camera Footage related to the July 1, 2019 Jersey City shooting.

FIRST COUNT
(Violation of OPRA as to Jersey City and Amanda Bransky)

40.  Plaintiff repeats and incorporates by reference the allegations set forth in the
preceding paragraphs as though fully set forth at length herein.

41. Pursuant to N.J.S.A. 47:1A-1, all government records must be “readily accessible”
to the citizens of this State unless exempted by law.

42. The records requested by Plaintiff are “government records” as that term is defined
by OPRA because they were “made, maintained or kept on file in the course of [Jersey City’s]

official business.” N.J.S.A. 47:1A-1.1.
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43.  Plaintiff made a valid request for “government records” that are subject to access
under OPRA no later than seven business days after the request. N.J.S.A. 47:1A-5().
44. Moreover, Plaintiff also requested Section 3(b) information, which must be
produced within 24 hours of a request. N.J.S.A. 47:1A-3(b).
45. The failure to timely respond to a request is considered a “deemed denial” of that
request pursuant to N.J.S.A. 47:1A-5.
46.  Jersey City’s repeated unilateral extensions have denied Plaintiff access to the
records he seeks and represent a pattern and practice of violating OPRA’s statutory timeframes.
47.  Accordingly, Jersey City and Amanda Bransky have violated OPRA by:
a. Failing to make the records requested “readily accessible for inspection,
copying, or examination” in violation of N.J.S.A. 47:1A-1;
b. Failing to grant access to government records within seven business days,
in violation of N.J.S.A. 47:1A-5(g);
C. Failing to grant access to certain information about investigations within 24
hours, in violation of N.J.S.A. 47:1A-3(b);
d. Failing to produce non-exempt portions of government records, in violation
of N.J.S.A. 47:1-5(g); and
e. Failing to prove that the denial of access is authorized by law, in violation
of N.J.S.A. 47:1A-6.
WHEREFORE, Plaintiff demands judgment against Defendants:
a. Declaring said actions of Defendants to be in violation of OPRA, N.J.S.A.
47:1A-1 et seq., by failing to provide lawful access to the requested records;

b. Directing Defendants to release the requested records to Plaintiff forthwith;

10
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c. Ordering Defendants to preserve the requested records pending resolution

of these proceedings or as otherwise required by law;

d. Awarding counsel fees and costs pursuant to N.J.S.A. 47:1A-6; and
e. For such other relief as the Court may deem just and equitable.
SECOND COUNT

(Violation of OPRA as to HCPO and John P. Libretti, Esq.)

48.  Plaintiffs repeat and incorporate by reference the allegations set forth in the
preceding paragraphs as though fully set forth at length herein.

49.  Pursuant to N.J.S.A. 47:1A-1, all government records must be “readily accessible”
to the citizen of this State unless specifically exempt by law.

50. The records requested by Plaintiffs are government records subject to OPRA
because they were “made, maintained or kept on file,” or “received in the course of ...
[Defendant’s] official business.” N.J.S.A. 47:1A-1.1.

51.  Defendants refused to produce the requested records, despite the fact that they are
not subject to any exemption.

52. The criminal investigatory records exemption does not apply because (1) Use of
Force Reports and Police Use of Deadly Force-Attorney General Notification Report are required
to be made, maintained, or kept on file pursuant to the Attorney General’s Use of Force Policy and
(2) Body Camera Footage is required by law to be made, maintained, and kept on file pursuant to

the Attorney General Directive 2015-1.

53.  The ongoing investigation exemption does not apply because release of the
requested information would not be inimical to the public interest. In fact, the Supreme Court has
made it clear that such records should be released to the public within days of a police-involved

shooting because the public has a significant interest in transparency in police-involved shootings.

11
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54.  Plaintiff also requested Section 3(b) information, which must be produced within

24 hours of a request. N.J.S.A. 47:1A-3(b).

55.  Defendants did not respond to Plaintiff’s OPRA request within 24 hours and, when

it did respond, it did not produce all of the responsive Section 3(b) information.

56. Therefore, Defendants should have produced the requested records in response to

Plaintiff’s valid OPRA requests.

57. A public agency has the burden of proving that any denial of access is authorized

by law. N.J.S.A. 47:1A-6. Defendants cannot meet that burden.

58.  Accordingly, Defendants have violated OPRA by:

a)

b)

d)

Failing to make the records “readily accessible for inspection, copying, or
examination,” in violation of N.J.S.A. 47:1A-1;

Failing to grant access to government records within seven business days,
in violation of N.J.S.A. 47:1A-5(g);

Failing to timely release information about an investigation, in violation of
N.JI.S.A. 47:1A-3(b).

Failing to provide a lawful basis for denying access to government records
and information in violation of N.J.S.A. 47:1A-5(g); and

Failing to base a denial of access upon a bases ‘“authorized by law” in

violation of N.J.S.A. 47:1A-6.

WHEREFORE, Plaintiffs demand judgment against HCPO and John P. Libretti, Esq.:

a)

b)

Declaring said actions of Defendants to be in violation of OPRA, N.J.S.A.
47:1A-1 et seq. by failing to provide access to the requested records;

Directing Defendants to grant access and release the requested records to

12
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Plaintiff forthwith;

C) Ordering Defendants to preserve the requested records pending resolution
of these proceedings or as otherwise required by law;

d) Awarding counsel fees and costs pursuant to N.J.S.A. 47:1A-6; and

e) For such other relief as the Court may deem just and equitable

THIRD COUNT
(Common Law Right of Access)

59.  Plaintiff repeats and incorporates by reference the allegations set forth in the
preceding paragraphs as though fully set forth at length herein.
60. The public has a significant interest in learning about police-involved shootings.
61.  The public’s need for access to these records is far greater than Defendants’ need
for secrecy.
62.  Defendants’ failure to disclose the requested government records violated
Plaintiff’s common law right of access.
WHEREFORE, Plaintiff demands judgment against Defendants:
(a) Declaring said actions of Defendants to be unlawful and invalid;
(b) Directing Defendants to release the requested records to Plaintiff forthwith;
(c) Awarding counsel fees and costs; and
(d) Granting such other relief as the Court may deem just and equitable.
PASHMAN STEIN WALDER HAYDEN
A Professional Corporation,
Attorneys for Plaintiff,

Richard Rivera, LLC

Dated: August 27, 2019 By: /s CJ GRIFFIN

13
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CERTIFICATION PURSUANT TO R. 4:5-1

Plaintiff, by its attorney, hereby certifies that the matter in controversy is not the subject of
any other action pending in any Court and is likewise not the subject of any pending arbitration
proceeding. Plaintiff further certifies that it has no knowledge of any contemplated action or
arbitration regarding the subject matter of this action and that Plaintiff is not aware of any other

parties who should be joined in this action.

PASHMAN STEIN WALDER HAYDEN
A Professional Corporation,
Attorneys for Plaintiff,

Richard Rivera, LLC

Dated: August 27,2019 By: /CJ GRIFFIN

14
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VERIFICATION

Richard Rivera, of full age, deposes and says:

1. I am the owner of Richard Rivera, LLC, the Plaintiff in the foregoing Verified
Complaint.

2. I have read the Verified Complaint. The allegations of the Verified Complaint
contained are true and I asked my attorney to file the OPRA request on Richard Rivera LLC’s
behalf. The said Verified Complaint is based on personal knowledge and is made in truth and good
faith and without collusion, for the causes set forth herein.

I certify that the foregoing statements made by me are true. I am aware that if any of the

foregoing statements made by me are willfully false, I am subject to punishment.

Ricfiard Rivera

Dated: August 27, 2019

15
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VERIFICATION

CJ Griffin, of full age, deposes and says:

1. I am Attorney in the State of New Jersey and I represent the Plaintiff in this lawsuit.

2. I have read the Verified Complaint. At Mr. Rivera’s request, I personally filed the
OPRA request on behalf of Plaintiff and certify that the facts alleged in Paragraphs 10-36 are true
and accurate. The attached OPRA requests and OPRA responses are true and accurate copies of
those documents.

I certify that the foregoing statements made by me are true. I am aware that if any of the

foregoing statements made by me are willfully false, I am subject to punishment.

/s CJ GRIFFIN

Dated: August 27, 2019

16
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EXHIBIT A
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Dear CJ Griffin:

Thank you for your interest in open public records of Jersey City OPRA Center. This will serve to
acknowledge receipt of your Open Public Records Act (OPRA) request. Your request was received in this
office on 7/11/2019. Kindly refer to the reference number R002078-071119 when communicating with our
office in this regard. Your request mentioned:

On behalf of a client, I seek the following records relating to the shooting of Davante Moore and
Shaquan Rush by JCPD on or about July 1, 2019:

1. Al NJSA 47:1A-3b information, including the names of the officers, which is required by law to be
produced within 24 hours of this request.

2. All Use of Force Reports

3. Body Camera Footage

4. Dash Camera Footage

5. JCPD's Use of Force Policy

6. The Use of Force Training certificates (or proof of completion) for the officers involved in the
shooting for the years 2016 to present date.

Your request will be forwarded to the relevant City department(s) to locate the information you seek and to
determine the volume and any costs associated with satisfying your request. You will be contacted about the
availability and/or provided with copies of the records in question. PLEASE NOTE: The State Public
Information Act does not require a governmental body to create new information, to do legal research, or to
answer questions.

You can track and monitor the progress of your request at the link below and you'll receive an email when your
request has been completed. Again, thank you for using the Jersey City OPRA Center.

Jersey City, NJ

To monitor the progress or update this request please log into the Jersey City OPRA Center.

On 7/11/2019 10:24:49 AM, CJ Griffin wrote:

Request was created by customer

Eovh Page
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Subject: [Records Center] Open Public Records Act :: R002078-071119
Body:

RE: OPEN PUBLIC RECORDS REQUEST of July 11, 2019, Reference # R002078-071119
CJ Griffin:

The City received a public information request from you on July 11, 2019. Your request mentioned:

On behalf of a client, I seek the following records relating to the shooting of Davante Moore and
Shaquan Rush by JCPD on or about July 1, 2019:

1. AIl NJSA 47:1A-3b information, including the names of the officers, which is required by law to be
produced within 24 hours of this request.

2. All Use of Force Reports

3. Body Camera Footage

4. Dash Camera Footage

5. JCPD's Use of Force Policy

6. The Use of Force Training certificates (or proof of completion) for the officers involved in the
shooting for the years 2016 to present date.
Reference is made to your OPRA request captioned above.

Please note that two additional weeks are needed for the processing of your request. Thank you for your
patience.

Sincerely,

Amanda Bransky
RMC, CMR

Office of City Clerk

GOVQ’-\ Page 3
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KA On 8/5/2019 2:54:16 PM, Jersey City OPRA Center wrote:

Subject: [Records Center] Open Public Records Act :: R002078-071119
Body:

RE: OPEN PUBLIC RECORDS REQUEST of July 11, 2019, Reference # R002078-071119
CJ Griffin:

The City received a public information request from you on July 11, 2019. Your request mentioned:

On behalf of a client, I seek the following records relating to the shooting of Davante Moore and
Shaquan Rush by JCPD on or about July 1, 2019:

1. All NJSA 47:1A-3b information, including the names of the officers, which is required by law to be
produced within 24 hours of this request.

2. All Use of Force Reports

3. Body Camera Footage

4. Dash Camera Footage

5. JCPD's Use of Force Policy

6. The Use of Force Training certificates (or proof of completion) for the officers mvolved in the
shooting for the years 2016 to present date.
Reference is made to your OPRA request captioned above.

Please note that two additional weeks are needed for the processing of your request. Thank you for your
patience.

Sincerely,

Amanda Bransky
RMC, CMR

Office of City Clerk

= On 7/22/2019 9:15:14 AM, CJ Griffin wrote:

Item 1 was due within 24 hours. There is a significantly public interest in these records, so they should be
produced without delay.

Eovan rage 2
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R002078-071119 - Open Public Records Act

Message History (6)

Subject: [Records Center] Open Public Records Act :: R002078-071119

Body:

RE: OPEN PUBLIC RECORDS REQUEST of July 11, 2019, Reference # R002078-071119
CJ Griffin:

The City received a public information request from you on July 11, 2019. Your request mentioned:

On behalf of a client, I seek the following records relating to the shooting of Davante Moore and
Shaquan Rush by JCPD on or about July 1, 2019:

1. All NJSA 47:1A-3b information, including the names of the officers, which is required by law to be
produced within 24 hours of this request.

2. All Use of Force Reports

3. Body Camera Footage

4. Dash Camera Footage

5. JCPD's Use of Force Policy

6. The Use of Force Training certificates (or proof of completion) for the officers involved in the
shooting for the years 2016 to present date.
Reference is made to your OPRA request captioned above.

Please note that two additional weeks are needed for the processing of your request. Thank you for your
patience.

Sincerely,

Amanda Bransky
RMC, CMR

Office of City Clerk

Eovan Page !
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8/20/2019 Gmail - OPRA REQUEST

E‘*a;s’"i G mall PSWH OPRA <pswhopra@gmail.com>

OPRA REQU EST

1 message

PSWH OPRA <pswhopra@gmail.com> Thu, Jul 11, 2019 at 10:31 AM

To: OPRA@hcpo.org

On behalf of a client, | seek the following records relating to the shooting of Davante Moore and Shaquan Rush by JCPD
on or about July 1, 20189:

1. All NJSA 47:1A-3b information, including the names of the officers, which is required by law to be produced within 24
hours of this request.

2. All Use of Force Reports

3. Body Camera Footage

4. Dash Camera Footage

5. Police Use of Deadly Force-Attorney General Notification Report

6. 2017 and 2018 Annual reports submitted by Jersey City Police Department to the Prosecutor summarizing use of force
withing that agency, pursuant to the AG Use of Force Policy which states: "For all situations involving the use of physical,
mechanical or deadly force, county and municipal law enforcement agencies shall report at least annually to the county

prosecutor in a manner established by the prosecutor.”

Please also consider access under the common law. The Supreme Court has stated that the public has a significant
interest in reviewing records relating to police-involved shootings. My client is a civil rights advocate.

Please email responsive records to this address.

CJ Griffin

https://mail.google .com/mail/u/2?ik=7¢e1 cd4ddb3&view=pt&search=all&permthid=thread-a%3Ar2376606667761725420%7Cmsg-a%3Ar41374305675...
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8/20/2019 Gmail - OPRA response
M Gma” PSWH OPRA <pswhopra@gmail.com>
OPRA response
1 message
Libretti, John <jlibretti@hcpo.org> Mon, Jul 22, 2019 at 11:25 AM

To: "pswhopra@gmail.com" <pswhopra@gmail.com>

Attorney Giriffin

Attached please find the response by the Hudson County Prosecutor's Office to your recent OPRA request.
If you have any questions, please feel free to call the undersigned.

Thank you.

JPL

John P. Libretti, Esq.

Chief of Civil Litigation

Office of the Hudson County Prosecutor
595 Newark Avenue, 6th Floor

Jersey City, New Jersey 07306
201-795-6400 Ext. 6533

201-795-3365 (F)

@ Scanned from a Xerox Multifunction Printer.pdf
96K

https://mail.google.com/mail/u/2?ik=7e1cd4ddb38&view=pt&search=all&permthid=thread-f%3A1639772683725603169%7Cmsg-{%3A1639772683725...
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OFFICE OF THE HUDSON COUNTY PROSECUTOR
595 NEWARK AVENUE
JERSEY CITY, NEW JERSEY 07306

ESTHER SUAREZ TELEPHONE: (201) 795-6400
PROSECUTOR FAX: (201) 795-3365
July 19, 2019

VIA E MAIL pswhopra@gmail.com

Cl Griffin, Esq.

Pashman Stein Walder Hayden, P.C.
Court Plaza South

21 Main Street #200

Hackensack, NJ 07601

Re: OPRA Request
Dear Attomey Griffin:
The Hudson County Prosecutor’s Office (HCPO) acknowledges receipt of your OPRA request
requesting information in connection with the shooting by Jersey City Police Officers of Davante
Moore and Shaquan Rush on or about July 1, 2019 in Jersey City, New Jersey.

The HCPO responds to your requests, in the order made, as follows:

Attached written notes listing the names, ages, genders and ethnic background of the Jersey
Police Officers involved in the events of July 1, 2019.

Use of Force reports from the Jersey City Police Department delivered to the HCPO for the years
2017 and 2018.

Conceming the balance of your OPRA requests, under OPRA, specifically N.J.S.A. 47:1A-1.1,
Definitions, a govemment record shall NOT include, amongst other items, the following
information which is deemed to be confidential:

Criminal Investigatory Records
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CJ Griffin, Esgq.
July 19, 2019
Page 2

Further, pursuant to N.J.S.A.47:1A-3, Access To Records of Investigation in Progress, access to
such records may be denied if the inspection of such records “shall be inimical” to the public
interest. The access shall also be denied where examination of the investigatory records may
Jeopardize the investigation or would be harmful to a “bona fide law cnforcement purpose”. As
the alleged incident is currently under investigation by the HCPO, the HCPO has determined that
the information you request, specifically body and dash camera video footape, is exempt from
access and/or disclosure for the reasons set forth herein.

The Hudson County Prosecutor’s Office also reserves the right to raise any other ground for
denial not raised in this response. The failure of the Hudson County Prosecutor's Office to assert
an exception or privilege does not act as a waiver of any ground for denial. You have a right to
appeal a decision that a document or documents are not public records. You may take your
appeal to the Government Records Council or to the New Jersey Superior Court as provided by

N.J.S.A. 47:1A-6 and 7.

Respectfully submitted,
ESTHER SUAREZ
Prosecutor of Hudson County

BY:

J P. LIBRETTI, ESQ.
CHI¥F, CIVIL LITIGATION
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USE OF FORCE

Attorney General's Use of Force Policy

Issued April 1985
Revised June 2000

Preface

The provisions of this revised policy are a product of the collective efforts and
judgment of the New Jersey Use of Force Advisory Committee. Throughout the
deliberation process, each member of the committee worked conscientiously to reach a
consensus in this area of critical importance to law enforcement officers and the
citizens of this state. The New Jersey Use of Force Advisory Committee realized that
the law alone could not achieve the goal of properly guiding the use of force by the
police. The letter of the law needed to be supplemented with clear policy guidance
designed to prepare officers to react appropriately when confronted with a use of force
situation.

Policy

Sworn law enforcement officers have been granted the extraordinary authority to
use force when necessary to accomplish lawful ends. That authority is grounded in the
responsibility of every sworn law enforcement officer to comply with the laws of the
State of New Jersey regarding the use of force and to comply with the provisions of this
policy. Equally important is law enforcement’s obligation to prepare individual officers in
the best way possible to exercise that authority.

In situations where law enforcement officers are justified in using force, the
utmost restraint should be exercised. The use of force should never be considered
routine. In determining to use force, the law enforcement officer shall be guided by the
principle that the degree of force employed in any situation should be only that
reasonably necessary. Law enforcement officers should exhaust all other reasonable
means before resorting to the use of force. It is the policy of the State of New Jersey
that law enforcement officers will use only that force which is objectively reasonable and
necessary.

This policy reinforces the responsibility of law enforcement officers to take those
steps possible to prevent or stop the illegal or inappropriate use of force by other
officers. Every law enforcement officer is expected and required to take appropriate
action in any situation where that officer is clearly convinced that another officer is using
force in violation of state law. Law enforcement officers are obligated to report all
situations in which force is used illegally by anyone. This policy sends a clear message
to law enforcement officers that they share an obligation beyond the requirements of

(6/00)
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Attorney General's Use of Force Policy

the law. Officers are encouraged to do whatever they can to interrupt the flow of events
before a fellow officer does something illegal and before any official action is necessary.
Law enforcement officers can serve each other and the public by simply saying or doing
the right thing to prevent a fellow officer from resorting to force illegally or
inappropriately.

Deciding whether to utilize force when authorized in the conduct of official
responsibilities is among the most critical decisions made by law enforcement officers.
It is a decision which can be irrevocable. It is a decision which must be made quickly
and under difficult, often unpredictable and unique circumstances. Sound judgment
and the appropriate exercise of discretion will always be the foundation of police officer
decisionmaking in the broad range of possible use of force situations. It is not possible
to entirely replace judgment and discretion with detailed policy provisions.
Nonetheless, this policy is intended to provide the best guidance and direction possible
to police officers throughout this state when called upon to confront and address the
most difficult of situations. Law enforcement officers whose actions are consistent with
the law and the provisions of this policy will be strongly supported by the law
enforcement community in any subsequent review of their conduct regarding the use of
force.

Definitions
A. Constructive Authority
1 Constructive authority does not involve actual physical contact with
the subject, but involves the use of the law enforcement officer’s

authority to exert control over a subject.

2. Examples include verbal commands, gestures, warnings, and
unholstering a weapon.

8 Pointing a firearm at a subject is an element of constructive
authority to be used only in appropriate situations.

B. Physical Contact
1. Physical contact involves routine or procedural contact with a
subject necessary to effectively accomplish a legitimate law
enforcement objective.
2 Examples include guiding a subject into a police vehicle, holding

the subject’s arm while transporting, handcuffing a subject and
maneuvering or securing a subject for a frisk.

(6/00)
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C. Physical Force

1.

Physical force involves contact with a subject beyond that which is
generally utilized to effect an arrest or other law enforcement
objective. Physical force is employed when necessary to overcome
a subject’s physical resistance to the exertion of the law
enforcement officer’s authority, or to protect persons or property.

Examples include wrestling a resisting subject to the ground, using
wrist locks or arm locks, striking with the hands or feet, or other
similar methods of hand-to-hand confrontation.

D. Mechanical Force

1

Mechanical force involves the use of some device or substance,
other than a firearm, o overcome a subject’s resistance to the
exertion of the law enforcement officer’'s authority.

Examples include the use of a baton or other object, canine
physical contact with a subject, or chemical or natural agent

spraying.

E. Deadly Force

1

Deadly force is force which a law enforcement officer uses with the
purpose of causing, or which the officer knows to create a
substantial risk of causing, death or serious bodily harm.

Purposely firing a firearm in the direction of another person or at a
vehicle, building or structure in which another person is believed to
be constitutes deadly force.

A threat to cause death or serious bodily harm, by the production of
a weapon or otherwise, so long as the officer's purpose is limited to
creating an apprehension that deadly force will be used if
necessary, does not constitute deadly force.

F. Reasonable Belief

1,

Reasonable belief is an objective assessment based upon an
evaluation of how a reasonable law enforcement officer with
comparable training and experience would react to, or draw

(6/00)
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inferences from, the facts and circumstances confronting and
known by the law enforcement officer at the scene.

G. Imminent Danger

1.

Imminent danger describes threatened actions or outcomes that
may occur during an encounter absent action by the law
enforcement officer. The period of time involved is dependent on
the circumstances and facts evident in each situation and is not the
same in all situations.

The threatened harm does not have to be instantaneous, for
example, imminent danger may be present even if a subject is not
at that instant pointing a weapon at the law enforcement officer, but
is carrying a weapon and running for cover.

H. Substantial Risk

1.

Any discharge of a firearm entails some risk of an unintended
outcome. A substantial risk exists when a law enforcement officer
disregards a foreseeable likelihood that innocent persons will be
endangered.

For example, firing a weapon into a confined space (room, vehicle,
etc.) occupied by innocent persons exposes those persons to a
substantial risk of harm.

I, Law Enforcement Officer

1.

Any person sworn to enforce the criminal laws of the State of New
Jersey, who is certified by the Police Training Commission, or is
currently employed by a public safety agency and is authorized to
carry a firearm under N.J.S.A. 2C:39-6.

l. Authorization and Limitations

A. Use of Force

1.

A law enforcement officer may use physical force or mechanical
force when the officer reasonably believes it is immediately
necessary at the time:

(6/00)
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a. to overcome resistance directed at the officer or others; or
b. to protect the officer, or a third party, from unlawful force; or
C. to protect property; or

d. to effect other lawful objectives, such as to make an arrest.

B. Use of Deadly Force

1.

A law enforcement officer may use deadly force when the officer
reasonably believes such action is immediately necessary to
protect the officer or another person from imminent danger of death
or serious bodily harm.

A law enforcement officer may use deadly force to prevent the
escape of a fleeing suspect

a. whom the officer has probable cause to believe has
committed an offense in which the suspect caused or
attempted to cause death or serious bodily harm; and

b. who will pose an imminent danger of death or serious bodily
harm should the escape succeed; and

@ when the use of deadly force presents no substantial risk of
injury to innocent persons.

If feasible, a law enforcement officer should identify himself/herself
and state his/her intention to shoot before using a firearm.

C. Restrictions On The Use of Deadly Force

s

A law enforcement officer is under no obligation to retreat or desist
when resistance is encountered or threatened. However, a law
enforcement officer shall not resort to the use of deadly force if the
officer reasonably believes that an alternative to the use of deadly
force will avert or eliminate an imminent danger of death or serious
bodily harm, and achieve the law enforcement purpose at no
increased risk to the officer or another person.

A law enforcement officer shall not use deadly force to subdue

(6/00)
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persons whose actions are only destructive to property.

Sk Deadly force shall not be used against persons whose conduct is
injurious only to themselves.

4, Under current state statutes the discharge of any projectile from a
firearm is considered to be deadly force, including less lethal
means such as bean bag ammunition or rubber bullets. For that
reason, these and similar less lethal means of deadly force can
only be used when an officer reasonably believes such action is
immediately necessary to protect the officer or another person from
imminent danger of death or serious bodily harm.

S A law enforcement officer shall not discharge a weapon as a signal
for help or as a warning shot.

6. While any discharge of a firearm entails some risk, discharging a
firearm at or from a moving vehicle entails an even greater risk of
death or serious injury to innocent persons. The safety of innocent
people is jeopardized when a fleeing suspect is disabled and loses
control of his or her vehicle. There is also a substantial risk of
harm to occupants of the suspect vehicle who may not be involved,
or involved to a lesser extent, in the actions which necessitated the
use of deadly force.

a. Due to this greater risk, and considering that firearms are
not generally effective in bringing moving vehicles to a rapid
halt, officers shall not fire from a moving vehicle, or at the
driver or occupant of a moving vehicle uniess the officer
reasonably believes:

(1)  there exists an imminent danger of death or serious
bodily harm to the officer or another person; and

(2)  no other means are available at that time to avert or
eliminate the danger.

b. A law enforcement officer shall not fire a weapon solely to
disable moving vehicles.

D. Exhibiting a Firearm
1. A law enforcement officer shall not unholster or exhibit a firearm

(6/00)
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except under any of the following circumstances:

a. For maintenance of the firearm;

b. To secure the firearm;

C. During training exercises, practice or qualification with the
firearm;

d. When circumstances create a reasonable belief that it may

be necessary for the officer to use the firearm;

e. When circumstances create a reasonable belief that display
of a firearm as an element of constructive authority helps
establish or maintain control in a potentially dangerous
situation in an effort to discourage resistance and ensure
officer safety.

Training Requirements

A. Every law enforcement agency is required to conduct and document semi-
annual training for all officers on the lawful and appropriate use of force
and deadly force. This training must be designed to reflect current
standards established by statutory and case law, as well as statewide,
county and individual agency policy. It should include but not necessarily
be limited to the use of force in general, the use of physical and
mechanical force, the use of deadly force, and the limitations that govern
the use of force and deadly force.

Use of Force Reports

A. In all instances when physical, mechanical or deadly force is used, each
officer who has employed such force shall complete

i Any reports made necessary by the nature of the underlying
incident; and
2. Use of Force Report (Attachment A or agency required format)

Notifications and Reporting

A. Immediate Notifications

(6/00)
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il

County and municipal law enforcement agencies shall immediately
notify the county prosecutor when the use of physical, mechanical
or deadly force results in death or serious bodily injury, or when
injury of any degree results from the use of a firearm by a law
enforcement officer.

County prosecutor’s offices shall immediately notify the Division of
Criminal Justice when a member of their agency uses physical,
mechanical or deadly force which results in death or serious bodily
injury, or when injury of any degree results from the use of a
firearm by agency personnel.

State law enforcement agencies shall immediately notify the
Division of Criminal Justice when the use of physical, mechanical
or deadly force results in death or serious bodily injury, or when
injury of any degree results from the use of a firearm by a law
enforcement officer.

B. Reporting

13

County prosecutors shall within 24 hours report to the Division of
Criminal Justice all situations where the use of deadly force by a
law enforcement officer results in death or serious bodily injury, or
in situations where any injury results from the use of a firearm by a
law enforcement officer.

For all situations involving the use of physical, mechanical or
deadly force, county and municipal law enforcement agencies shall
report at least annually to the county prosecutor in a manner
established by the prosecutor.

For all situations involving the use of physical, mechanical or
deadly force, state law enforcement agencies shall report at least
annually to the Division of Criminal Justice in a manner established
by the Director of the Division of Criminal Justice.

(6/00)
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Attachment A

Model Use of Force Report

(7/01)
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POLICE DEPARTMENT

USE OF FORCE REPORT

A. Incident Information

Date Time Day of Week Location INCIDENT NUMBER
Type of Incident
O Crime in progress O Domestic [J Other dispute [ Suspicious person 0 Traffic stop
[ Other {specify)
B. Officer Information
Name (Last, First, Middle) Badge # Sex Race Age " Injured Killed
Y/N Y/N
Rank Duty assignment Years of service On-Duty Uniform
Y/N Y/N
C1. Subject 1 (List only the person who was the subject of the use of force by the officer listed in Section B.)
Name (Last, First, Middle) Sex Race Age Weapon Injured | Killed
Y/N Y/N Y/N
O Under the influence Arrested Charges
[ Other unusual condition (specify) Y/N

Subject's actions (check all that apply)

| Officer's use of force toward this subject (check all that apply)

0O Resisted police officer control O Compliance hold Firearms Discharge

O Physical threat/attack on officer or another 0 Hands/fists O Intentional

0O Threatened/attacked officer or another with blunt object O Kicks/feet O Accidental

O Threatened/attacked officer or another with knife/cutting object O Chemical/natural agent

0O Threatened/attacked officer or another with motor vehicle O Strike/use baton or other object Number of Shots Fired

O Threatened officer or another with firearm O Canine Number of Hits

0O Fired at officer or another [Use 'UNK" if unknown]
O _Other (specify) 0 _Other (specify)

C2. Subject 2 (List only the person who was the subject of the use of force by the officer listed in Section B.)

Name (Last, First, Middle)

Killed
Y/N

Sex Race Age Weapon

Y/N

Injured
Y/N

O Under the influence
O Other unusual condition (specify)

Arrested
Y/N

Charges

Subject's actions (check all that apply) Officer's use of force toward this subject (check all that apply)

O Resisted police officer control O Compliance hold Firearms Discharge

0O Physical threat/attack on officer or another O Hands/fists O Intentional

0O Threatened/attacked officer or another with biunt object O Kicks/feet O Accidental

O Threatened/attacked officer or another with knife/cutting object O Chemical/natural agent

O Threatened/attacked officer or another with motor vehicle [0 Strike/use baton or other object Number of Shots Fired

O Threatened officer or another with firearm O Canine Number of Hits

O Fired at officer or another [Use 'UNK" if unknown]
[0 _Other (specify) [0 Other (specify)

> If this officer used force against more than two subjects in this incident, attach additional USE OF FORCE REPORTS.

Signature:

Date:

Print Supervisor Name:

Supervisor Signature:

7/2001
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Chris CHRISTEE State of New Jersey
Governor OFFICE OF THE ATTORNEY GENERAL Joun J. HoFFMaN
DEPARTMENT OF LLAW AND PuBLIC SAFETY Acting Attorney General
PO Box 080
K GuapagNo TRENTON, NJ 08625-0080

Lieutenant Governor

ATTORNEY GENERAL LAW ENFORCEMENT DIRECTIVE NO. 2015-1

TO: Director, Division of Criminal Justice
Superintendent, New Jersey State Police
All County Prosecutors
All County Sheriffs
All Chief Law Enforcement Executives

FROM: John J. Hoffman, Acting Attorney General
DATE: July 28, 2015

SUBJECT: Law Enforcement Directive Regarding Police Body Worn Cameras (BWCs)
and Stored BWC Recordings

In recent months, law enforcement agencies have begun to equip their officers with body
worn cameras (“BWCs”). A small number of police departments in New Jersey already deploy
BW(Cs, while others plan to do so and currently are balancing the costs and benefits of these devices.
New grant programs will incentivize departments to acquire BWCs by helping to defray costs.

In light of the proliferation of BWCs across the State, it is appropriate for the Attorney
General, as the State’s chief law enforcement officer, to provide guidance to police departments on
how to make the best possible use of electronic recording technology. See N.J.S.A. 52:17B-98
(Attorney General is responsible for general oversight of law enforcement, and for ensuring the
uniform and efficient enforcement of the criminal laws and the administration of criminal justice).
It is decidedly in the public interest to establish foundational statewide standards with respect to
certain critical policy issues, such as how an agency explains its BWC policy to the general public,
when officers are required to activate their BWCs, when officers are permitted to turn off the
recording device during an ongoing police-civilian encounter, and when and for what purposes law
enforcement agencies and officers are authorized to access, view, copy, or disseminate stored BWC
recordings. Although the statewide standards will establish basic requirements that all police
departments must satisfy, these standards also should permit agencies to account for local
community needs and interests, and should encourage agencies to develop and share best practices
as they gain experience in using these devices.

Accordingly, I, John J. Hoffman, Acting Attorney General of the State of New Jersey,

New Jersey Is An Equal Opportunity Employer - Printed on Recycled Paper and is Recyclable
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pursuant to the authority granted to me by the Constitution of the State of New Jersey and the
Criminal Justice Act 0of 1970, N.J.S.A. 52:17B-97to -117, hereby DIRECT that all law enforcement
agencies and officers shall implement and comply with the following procedures, standards, and
practices concerning the use of body worn cameras and recordings.

1. GOVERNING PRINCIPLES

1.1 Establishing Uniform Statewide Standards While Permitting Departmental Policies to
Address Local Concerns.

The policies and standards established in this Directive are designed to help police
departments achieve an optimal balance between potentially competing interests. For example, it
is necessary to balance the need to promote police accountability and transparency on the one hand,
against the need to respect the privacy interests of persons whose images and home interiors will be
captured in a BWC recording on the other. So too, it is necessary to balance the benefits achieved
by electronically recording evidence that might help to solve a crime and successfully prosecute an
offender against the costs incurred if a BWC were to chill a victim or witness from providing a
camera-equipped officer with information necessary to solve a crime and convict the offender.

This Directive does not mandate the acquisition or deployment of BWCs. Rather, the
decision to acquire these devices, and the decision as to when and in what circumstances officers will
be equipped with them, is left to each law enforcement agency. If a department decides to equip an
officer with a BWC, this Directive provides guidance on how the device is to be used, when it will
be activated, when it might be de-activated in the course of an unfolding police-civilian encounter,
and when a BWC recording may be accessed, viewed, copied, disseminated, or otherwise used. In
providing such guidance, this Directive establishes certain foundational requirements that all police
departments must satisfy. Law enforcement agencies nonetheless are expressly authorized to impose
additional requirements beyond — but not inconsistent with — those established in this Directive. In
this way, police agencies are afforded an opportunity to tailor their BWC policies and procedures
to address local concerns and needs.

Although police executives are afforded some flexibility in developing departmental policies
and practices that address local needs and community concerns, this Directive makes clear that all
policies must limit the discretion of individual officers in the field. The decision to activatea BWC
must be based on objective criteria (e.g., the initiation of a specified type of police action, such as
a consensual field inquiry, or the start of an officer’s duty shift). Furthermore, in any circumstance
where an officer is afforded discretion in deciding whether to de-activate a BWC, the reasons for
exercising that discretion must be documented to permit supervisory review.



HUD-L-003302-19 08/27/2019 1:33:27 PM Pg 45 of 73 Trans ID: LCV20191527299

Page 3

1.2 Recognizing the Multitude of Reasons for Deploying BWCs.

It is widely recognized that BWCs can play an important role in addressing public concerns
about police use of force. A BWC recording of a police-involved shooting or other use-of-force
event provides objective evidence of what occurred. The practical utility of BWCs, however, lies
not only in their ability to record objectively the circumstances of a police-civilian confrontation, but
also in their capacity to discourage both officers and civilians from engaging in inappropriate
conduct. Thus, for example, a BWC operating during a police-civilian encounter can deter the
officer from using force inappropriately, while at the same time deter a civilian from engaging in
provocative conduct that might prompt the officer to use force. These devices also can serve to
discourage both law enforcement and civilian witnesses from providing false information about the
circumstances of the encounter; a BWC recording not only can vindicate an officer who is falsely
accused of misconduct, and do so very quickly, but also will discourage a person from making false
allegations against the officer in the first place.

The foregoing benefits provide ample reason for police departments to consider deploying
BWCs. The practical utility of these recording devices, however, is not limited to those rare
occasions when police employ force, or are accused by civilians of misconduct. BWC recordings
will be used far more routinely to document visual and aural evidence learned in the course of
conducting police investigations. Not only will BWC recordings preserve accurate visual depictions
of physical evidence, such as weapons and illicit drugs and paraphernalia, but also will document
where and how physical evidence was found, thereby helping to establish the facts that must be
presented in Fourth Amendment suppression hearings. BWCs also will record the physical
appearance of suspects and crime victims, preserving evidence of any apparent injuries. The audio
portion of BWC recordings, meanwhile, will document witness and suspect statements, preserving
not only the substantive content of those statements, but also showing whether officers had complied
with Miranda and other legal requirements.

Although BWCs record events accurately and objectively, they do not replace the need for
complete and accurate police reports and testimony. The fact that a BWC is not activated to record
an encounter or event does not, of course, preclude an officer from testifying as to the circumstances
of the encounter or event, or affect the admissibility of evidence. Nor does it suggest that the
officer’s written report or testimony is inaccurate or incomplete. However, a BWC recording can
supplement and corroborate the accuracy of written reports and testimony, which is one of the
significant benefits of deploying these devices.

1.3 Practical and Policy-Related Differences Between BWCs and Vehicle-Mounted Video
Cameras.

Many police departments have been using vehicle-mounted dashboard cameras (“dash
cams”) for years. Those departments already have well-established and reliable procedures in place
for downloading electronic video/audio data securely, for preserving recordings, and for making
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them available for discovery in criminal prosecutions.

Police officers in jurisdictions that deploy dash cams have developed expertise in using these
electronic recording devices to preserve evidence and to protect themselves against false allegations
of misconduct. Our State’s longstanding experience with dash cams is important and must be
integrated into the development of sound BWC practices and procedures. But it is not enough
simply to copy and apply existing dash cam policies to this new form of electronic recording device.
The inherent differences between dash cams and BWCs require a careful analysis of existing
policies, practices, and procedures, recognizing that BWCs will record events that transpire during
a much broader range of police-civilian encounters than traditionally have been recorded by dash
cams. Vehicle-mounted cameras, of course, record events that occur out on the street, where there
is a reduced expectation of privacy as compared to police-civilian encounters that occur, for
example, inside private homes. An activated BWC, in contrast to a dash cam, will record events
occurring during any type of police-civilian encounter occurring in any setting. BWCs thus raise
privacy issues and other complex issues that dash cam policies have not had to address.

Accordingly, it is appropriate and necessary by means of this Directive to provide guidance
to police departments on how best to balance competing interests and values to make the best
possible use of this new law enforcement technology.

2. DEFINITIONS
For purposes of this Directive:
a. “Activate” means to actuate the recording mode/function of a body worn camera.'

b. “Body worn camera” (“BWC”) means a device worn by a law enforcement officer
that makes an electronic audio/video recording of activities that take place during any
law enforcement action. The term does not include a mobile video recording device
when mounted inside a police vehicle (i.e., a dash cam). The term also does not
include any form of electronic recording device worn by a law enforcement officer
while acting in an undercover capacity. Nor does the term include an electronic
recording device when used to comply with the requirements of Rule 3:17 (electronic
recording of station house custodial interrogations).

Some BWC models may be tumed on and remain in a standby or buffering mode, during which the device does
not make a permanent record of images/sounds unless the officer activates the recording mode/function. With respect
to these models, when the officer activates the recording mode/function, the device automatically preserves an electronic
recording of the events that transpired a fixed period of time (e.g., 30 seconds) before the recording mode/function was
activated. This time-delay or “buffering” feature allows the device to capture data concerning the event/circumstances
that prompted the officer to activate the BWC. When an officer does not activate the recording mode/function, data
captured while the device is in standby/buffering mode is overwritten automatically.
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c. “Constructive authority” shall have the same meaning as defined in the Attorney
General’s Use of Force Policy, except that the term shall apply only to constructive
authority directed against a person who is subject to an investigative detention or
arrest (€.g., “show me your hands,” “get out of the vehicle,” etc.), or directed against
any person if the officer has un-holstered a firearm or a conducted energy device
(e.g., “move out of the way,” “get down,” etc.).

d. “Force” shall have the same meaning as defined in the Attorney General’s Use of
Force Policy. The term “force” shall include physical, mechanical, enhanced
mechanical, and deadly force.

3 “Investigation of a criminal offense” means any police activity pertaining to the
investigation of an indictable crime, disorderly persons offense, or petty disorderly
offense, including but not limited to responding to a report of a possible criminal
offense; an investigative detention based on or leading to reasonable and articulable
suspicion to believe that a criminal offense has been or is being committed; an arrest
for a criminal offense; an interview of a potential witness to a criminal offense; or
canvassing an area, neighborhood, or premises for potential witnesses to a criminal
offense.

f. “Law enforcement agency,” “agency,” or “department” means a law enforcement
agency operating under the authority of the laws of the State of New Jersey.

g. “Law enforcement officer” or “officer” means a sworn officer employed by a law
enforcement agency.

h. “School” means an elementary or secondary school.

I; “Youth facility” means a facility where children assemble under adult supervision for
educational or recreational purposes, such as day-care centers, youth camps, etc.

3. POLICE DEPARTMENT POLICIES GOVERNING DEPLOYMENT AND USE OF
BWCs AND RECORDINGS

31 Promulgation of Police Department Policies and Procedures.

Within 60 days of the issuance of this Directive, every law enforcement agency that already
has equipped any of its officers with a BWC shall promulgate and enforce a policy, standing
operating procedure, directive, or order, in a form as may be appropriate given the customs and
practices of the agency, which shall comply with the policies, standards, and requirements of this
Directive. In the event that an agency has not deployed BWCs prior to the issuance of this Directive,
the agency shall not deploy or use BWCs without first promulgating a policy, standing operating
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procedure, directive, or order in accordance with this paragraph.

Any policy, standing operating procedure, directive, or order promulgated by an agency
pursuant to this Directive shall provide that: 1) a law enforcement officer employed by the agency
only may use a BWC system that has been issued and approved by the agency; 2) an officer equipped
with a BWC must comply at all times with the requirements established in this Directive and in the
agency’s policy, standing operating procedure, directive, or order issued pursuant to this Directive;
3) a BWC shall be used only in performance of official police duties and not for personal purposes;
4) no BWC recording shall be accessed, viewed, copied, disseminated, or otherwise used by a swom
officer or civilian employee of the agency except for an official purpose specified in this Directive;
and 5) any swomn officer or civilian employee of the agency who knowingly violates the
requirements of this Directive or the agency’s policy, standing operating procedure, directive, or
order shall be subject to discipline.

3.2 Officers Authorized to Wear/Use BWCs.

The chief law enforcement officer of the department shall determine which officers will be
equipped with BWCs, and shall determine the type(s) of duty assignments (¢.g., uniformed patrol,
plainclothes detective, special/tactical operations deployments, etc.) when those officers will wear
BWCs. In the case of a task force, team, or unit composed of officers from more than one law
enforcement agency, the chief law enforcement officer of the agency overseeing the task force, team,
or unit (e.g., the County Prosecutor in the case of a countywide task force) shall determine whether
and in what circumstances officers assigned to the task force, team, or unit will wear BWCs.

An officer shall not wear a BWC unless he or she: 1) has been authorized to do so by the
chief law enforcement officer of the department, or by the chief law enforcement officer of the
agency overseeing a multi-agency task force, team, or unit; and 2) has received training on the proper
care and use of the device in accordance with the requirements of this Directive and the policy,
standing operating procedure, directive, or order promulgated pursuant to section 3.1. Nothing in
this Directive shall be construed to require that officers assigned to any particular type of duty
assignment will be equipped with BWCs. That decision is left to the department. Rather, this
Directive provides foundational standards governing the use of BWCs by officers who have been
directed by their agency to wear the device. Nothing in this Directive shall be construed to prevent
an agency from developing a pilot program to determine when and in what circumstances/duty
assignments the deployment of BWCs would be most efficacious.

3.3 Duty to Inspect and Report Malfunctions.

An officer equipped with a BWC shall be responsible for determining that the device is fully
functional and that its battery is adequately charged at the start of the officer’s duty 