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ORDINANCE
OF
JERSEY CITY, N.J.

COUNCH. AS A WHOLE
offered and moved adoption of the following ordinance:

CITY ORDINANCE 14,103

TITLEORDINANCE AUTHORIZING THE CITY OF JERSEY CITY TO FILE AN OFFER OF
FINANCIAL ASSISFANCE [OFA] TO ACQUIRE CERTAIN PROPERTY
COLLECTIVELY KNOWN AS THE SIXTH STREET EMBANKMENTFROM
CONRAITL AND SUCH OTHER CONRAIL PROPERTIES AS ARE NECESSARY TO
CONNECT WITH THE MAIN LINE IN THE VICINITY OF CP WALDO

THE MUNICIPAL COUNCIL OF THE CITY OF JERSEY CITY DOES ORDAIN:

WHEREAS, Consolidated Rail Corporation [Conrail] was the owner of certain property
designated as Block 212, Lot M., Block 247, Lot 50A, Block 280, Lot 504, Block 317.5, Lot
504, Block 354.1, Lot 504, Block 389.1, Lot 50 and Block 415, Lots 50 and 50.PL, Block 446,
Lot 18A on the City of Jersey City’s Official Tax Assessment Map and more commonly known
as the Sixth Street Embankment [Property]; and

WHFEREAS, the Property is part of a line of railroad known as the Harsimus Branch, which was
the former main line of the Pennsylvania Railroad into Jersey City; and

WHEREAS, lines of railroad may not-be abandoned and converted into non-rail wse without
the prior authorization of the Surface Transportation Board [STB), a federal agency, even if the
railroad owning the line has ceased to use it for rail purposes; and

WHEREAS, Conrail ceased using the Property in or around 1996; and

WHEREAS, the Property and its extension to CP Waldo (in the vicinity of Chestnut and Waldo
Streets) is the last underutilized transpottation corridor available to address passenger and freight
transportation needs in congested Downtown Jersey City jand

WHERFEAS, the property also is part of the preferred route of the East Coast Greenway and is
listed on the State Register of Historic Places; and

WHEREAS, in 2004 and 2005, City of Jersey City by adoption of Ordinances 04-096 and 05-
064 authorized acquisition of the Property for its own use as open space and for eventual
construction of a public park; and

WHEREAS, notwithstanding the City’s expression of interest in acquiring the property in 2005
Conrail sold the Property to a private party [Developer] for $3 million for non-rail purposes
without any prior STB rail abandonmeént suthorization; and

WHEREAS, the City of Jersey City along with Embankment Preservation Coalition [Coalition]
and Rails to Trails Conservancy  [RTC] filed a petition for a declaratory order at STB for a
determination that the Harsimus Branch was a line of railroad such that the 2005 safe was illegal,
and otherwise objected to the sale and redevelopment of the Property; and

WHEREAS, Conrail and the Developer sought to evade STB regulation (including historic
preservation regulation by STB) by claiming that the Harsimus Branch was not a line of
railrdad; and



Michael Shurin



Continuation of Cly Ordinancs 14.103 , page 2

ORDINANCE AUTHORIZING THE CITY OF JERSEY CITY TO FILE AN OFFER OF FINANCIAL ASSISTANCE
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WHEREAS, the STB ruled that the Property was part of a line of railroad, but this ruling was
appealed by Conrail and the Developer, resulting in litigation in federal courts that yltimately
determined in 2013 that the Harsimus Branch in fact was 2 line of railroad for which STB
abandonment authorization was required; and

WHEREAS, the Developer in some cases joined by Conrail filed multiple litigations against
the City of Jersey City and its boards, agencics and employees as well as the Coalition and RTC
and attorneys for City, Coalition and/or RTC; and

WHEREAS, the STB in a Decision served August 11, 2014, rejected the Developer’s most
recent efforts to assert that STB lacked jurisdiction over the Harsimus Branch; and

WHEREAS, in ancther Decision served August 11, 2014, STB reinstituted an abandonment
proceeding (AB 167-Sub no. 1189X) for the Harsimus Branch from Marin Boulevard to CP
Waldo {(vicinity of Chestnut and Waldo Streets) in Jersey City; and

WHEREAS, an important remedy afforded under federal law to communities facing
abandonment of lines is the Offer of Financial Assistance [OFA], whereby a comununity may
purchase on terms set by the STB a line or portion thereof interconnecting to the freight rail
system for, as construed by STB, continued freight rail and other compatible public purposes;
and

WHEREAS, the governing statute (49 U.S.C. 10904) requires that the successful OFA applicant
neither transfer nor discontinue service over such line for two years after purchase; and

WHEREAS, the City wishes to use the OFA remedy to secure the corridor for continued freight
and passenger rail service in order to relieve congestion and pollution on City streets, especially
from trucks, and to employ any surplus property as open space and for other compatible public
purposes, all consistent with preservation of the historic Sixth Street Embankment; and

WHEREAS, under STB precedent in OFA proceedings, the presumplive price of fee title to the
Property is the price paid by the Developer ($3 million) and the presumptive price of easement
title to the Property is zero; and

WHEREAS, the City under the OFA remedy also will need to acquire additional property to
link to the national freight rail network (National Docks Secondary and/or CP Waldo), which
will require a corridor of no less than 30 feet width and if otherwise feasible 50 to 60 feet width
minimum across property believed owned by Conrail extending as far ag the National Docks
Secondary and/or by easement over said National Docks Secondary to CP Waldo; and

WHEREAS, the City wishes to comply fully with the requirements of 49 U.8.C. 10904; and

WHEREAS, pursuant to N.JSA. 48:12-125.1, City is also anthorized to acquire Conrail
properties subject to STB abandonment proceedings on terms offered by Conrail to other
purchasers; and

WHEREAS, in order to pursue the OFA remedy, City will be required to pay an application
fee of $1,500, and, in order to obtain terms and conditions of purchase from STB, an additional
fee of $23,100; and

WHEREAS, in order to invoke the OFA remedy, City must also be prepared to offer expert
evidence on valuation issues and upon other issues pursuant to conditions imposed by STB; and

WHEREAS, STB’s terms and conditions ordinarily require conveyance of the property by
quitclaim deed, as is where is; and
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WHEREAS, once STB sets terms and conditions, the OFA applicant is ordinarily given no less
than ten (10) days to accept or to reject the terms and conditions; and

WHEREAS, if the terms and conditions are accepted, they are binding on the applicant; and

WHEREAS, funds are available for all costs to be incurred pursuant to this ordinance in
Account No, 04-215-55-887-990.

NOW, THEREFORE, BE IT ORDAINED by the Municipal Council of the City of Jersey City
that;

1. The Corporation Counsel or his duly designated agent and the Business Adminisirator
are authorized to file an Offer of Financial Assistance [OFA] to acquire title to the
following property for purposes of continued freight rail and other compatible pubic
purposes including passenger rail, open space, trail and historic preservation: Block 212,
Lot M., Block 247, Lot S0A, Block 280, Lot 504, Block 317.5, Lot 504, Block 354.1,
Lot 50A, Block 389.1, Lot 50, Block 415, Lots 50 and 50.PL, and Block 446, Lot 184,
on the City of Jersey City’s Official Tax Assessment Map and more comrmonly known
collectively as the Sixth Street Embankment [Property] for the presumptive sum of $3
million for fee title to the portion of the Property purportedly sold to the Developer for
that price in 2005, and for an additional amount such that the total expenditure does not
exceed $5.7 million for the Property and for all remaining property necessary to achieve a
connection to the national freight rail network.

2. The Corporation Counsel of the City of Jersey City or his duly designated agent and the
Business Administrator are authorized and directed to undertake any actions and execute
any documents necessary or appropriate to acquire any property by purchase from
Conrail under an Offer of Financial Assistance as provided in paragraph 1. In the event
the STB sets terms and conditions exceeding $5.7 million under the OFA, the
Corporation Connsel shall advise the Council immediately so that the Counecil may accept
or reject such terms and conditions within the time period set by STB,

3. The Corporation Counsel or the Business Administrator are authorized and directed to
solicit proposals fo engage the services of surveyors, title insurance companies,
appraisers and any other professionals whose services are necessary or appropriate to
pursue an OFA and otherwise to implement the purposes of this ordinance.

4, The Corporation Counsel or the Business Administrator are authorized and directed to
{ake appropriate measures to meet the City’s obligation, in the event of a successful OFA,
to seck to provide rail service per 49 U.S.C. 10904, including, but not necessarily Hmited
to, (a) to solicit proposals for consiruction or operation of interim freight rail transtoad
facilities to serve freight rail customers of the Harsimus Branch on suitable property in
the event City acquires all or a portion of the Harsimus Branch at issue in AB 167 Sub
1189X pursuant to an OFA, provided that respondents are encouraged to limit
subsidization requests for construction of a switch and trackage or for operation in light
of the possible interim nature of said transload operations, pending planning for
reconstruction and further operation, and (b), in the event City successfully acquires the
Harsimus Branch pursuant ic STB’s OFA procedures, further to solicit proposals from
consultants to prepare plans and recommendations (including for contributions to offset
reconstruction costs) for restoration of the Harsimus Branch for rail purposes fo the
extent practicable consistent with other public purposes.
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In the event STB does not permit City to OFA the Property, or the OFA is unsuccessful,
the Corporation Counsel with the cooperation of the Business Administrator are
authorized and directed to pursue all other possible remedies that may result in
acquisition of the Property, including connections for rail and other public purposes such
as trail at the STB and by means of N.J.S.A. 48:12-125.1.

This Ordinance shall take effect at the time and in the manner as provided by law.

This Ordinance shall not rescind Ordinance 04-096 or 05-064 which authorized the
acquisition of the Embankment solely for open space and a park by purchase or
condemnation. ’

The City Cletk and the Corporation Counsel be-and they are hereby authorized and
directed to change any chapter numbers, article numbers and section numbers in the event
that the codification of this Ordinance reveals that there is a conflict between those
numbers and the existing code, in order to avoid confusion and possible accidental
repealers of existing provisions.

NOTE: All material is new; therefore, underlining has been omitted.

For purposes of advertising only, new matter is indicated by bold face
and repealed maiter by ialic.

APPROVED AS TO LEGAL FORM APPROVED:

APPROVED:

Corporation Counse! Business Administrator

Certification Required B

Not Required

0




RESOLUTION FACT SHEET — NON-CONTRACTUAL
This summary sheet is to be attached to the front of any resolution that is submitted for Council consideration.
. Incomplete or vague fact sheets will be returned with the resolution.

Fuil Title of Ordinance/Resolution

ORDINANCE AUTHORIZING THE CITY OF JERSEY CITY TO FILE AN OFFER OF FINANCIAL
ASSISTANCE [OFA] TO ACQUIRE CERTAIN PROPERTY COLLECTIVELY KNOWN AS THE SIXTH
STREET EMBANKMENTFROM CONRAIL AND SUCH OTHER CONRAIL PROPERTIES AS ARE
NECESSARY TO CONNECT WITH THE MAIN LINE IN THE VICINITY OF CP WALDO

Initiator
Department/Division |Law Law
Name/Title Jeremy Farrell ' ' Corporation Counsel
Phone/email ~|(201) 547-4667 JFarrell@jcni.org

Note: Initiator must be available by phone during agenda meeting (Wednesday prior 6 council meeting @ 4:00 p.m.)

Resolution Purpose

This ordinance authorizes the relevant City departments to file for, and to pursue, a federal eminent domain
remedy (49 USC 10904, called the "OFA" remedy) as administered by the federal Surface Transportation Board
(STB) to acquire an unused portion of a line or railroad called the Harsimus Branch (Marin Blvd. to CP Waldo)
which contains the Sixth Street Embankment, a City Historic Landmark. City has sought to acquire at least
portions of this property since before Conrail in 2005 illegally sold the Embankment parcels to a developer
without the required STB abandonment authorization. Conrail and the developer for years sought to prevent
STB from exercising its jurisdiction. Now, an abandonment proceeding is finally pending, in which STB
affords an OFA remedy. As a condition for invoking the remedy, the City must continue efforts to pr0v1de
freight rail service on the line for two years before it may seek discontinuance authority.

The OFA remedy affords an efﬁc:1ent means to acquire the last underutilized transportation corridor into
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I certify that all the facts presented herein are accurate.

Signature of Department Director Date




